Speaking Notes for the presentation at POLA 2001

of

Role of lawyers and law associations in promoting human rights

1. It has been just more than 4 years since the People’s Republic of China (“PRC”) resumed exercising sovereignty over Hong Kong on 1 July 1997, when Hong Kong became a Special Administrative Region of PRC.

2. Hong Kong practises the common law, while PRC has basically a civil law system.  During the colonial era, the British transplanted to Hong Kong the institution of the Rule of Law as it has been practised in the United Kingdom.  PRC only came out of the Cultural Revolution in 1979 when law faculties were closed and lawyers were disbanded and has since had only 22 years to rebuild her legal system from scratch.  I hasten to add that what PRC achieved in the 22 years has been remarkable and there are legal academics, jurists, judges and lawyers committed to bring the Chinese legal system in line with internationally accepted standards.

3. As matters stand, however, the two systems are having different degrees of maturity and stages of development and very interesting chemistry occurs when jurists from the two very different systems are seised of the same legal issue for resolution.  They may conclude differently on what purposes does the law serve particularly when human rights issues are involved.

4. I think it may be of interest to you for me to share some of the experience I had from my service on the Council of the Hong Kong Bar Association during the past 8 months so as to illustrate what I perceive to be the role of lawyers and law associations in promoting human rights.

5. (1)
In June 2000, a demonstration by right of abode claimants and student activists resulted in scuffles between demonstrators and police officers in the course of which pepper sprays were used.  The police subsequently charged five student activists of participating in an unlawful assembly.

(2)
The Hong Kong Bar Association issued statements, which were widely reported in the media, to explain to the public how freedoms of expression, assembly and association were fundamental human rights protected by our constitutional document and how sections in the Public Order Ordinance for which the students had been charged may have infringed such constitutionally protected rights.  I actually went on to radio and TV and even attended public forum to debate the subject with officials and government lawyers.

(3)
The prosecution of students attracted widespread condemnation in the community and focused the attention of the public on the compatibility of the Public Order Ordinance with international human rights standards protecting the freedoms of expression, assembly and association.

(3)
Charges against the students were finally dropped.

6. (1)
In May 2001, news reports suggested that the Security Bureau of the Government had completed a study of foreign legislation or measures adopted to combat “sects” or “cults”; and that the Government might wish to introduce legislation similar to that recently adopted in France to outlaw “sects” or “cults” and to prohibit brainwashing.  Commentators regarded these reports as indicating an inclination on the part of the Government to proscribe activities of followers of the spiritual movement known as “Falun Gong” in Hong Kong.

(2)
“Falun Gong” was outlawed in China as an “evil cult” carrying on subversive acts, but its followers in Hong Kong have been restrained in their activities and not breached any laws in Hong Kong.

(3)
The Hong Kong Bar Association published a Press Statement on 25 May expressing concern over the Government’s thinking about legislating against “cults”.  The statement noted the danger of the lack of an objective definition of “cult”, which permits arbitrariness and abuse in the implementation of any legislation against “cults”.  It further argued that no case of necessity had been made out for legislating against “cults” in Hong Kong.  Personal safety of individuals and the public order and morals of the community were not threatened by any “cults”.  The existing laws were capable of dealing with any threats to personal safety, public order or morals by the activities of “cults”.  Any legislation proposed for regulating or prohibiting “cults” would, in the opinion of the Bar Association, have a grave impact on the freedoms of thought, conscience, belief and religion and the freedoms of expression, assembly and association, all of which are guaranteed under the Basic Law.

(4)
As Chairman of the Hong Kong Bar Association, I was also invited onto radio, TV, public forum and to write for local press.  The feedback from the public has been that it appreciates very much the efforts made by the Bar in supplying the proper legal perspective to the public debate of the issue.

(5)
The Government has since confirmed that it has no immediate plans to legislate against “cults” and the debate has gone into abeyance.

7. No good to talk about the Rule of law only at times when the institution is under threat.  You cannot spoon feed an ill-informed public as to what it means within a short while.  It is only if the public appreciates what the law can do to protect their rights that they will stand up for the Rule of Law when it is being threatened.

(1)
Rule of law has been an imported concept never taken roots in Hong Kong.  Many still think Rule of Law means the Government makes laws and the citizens observe them.  Not many can readily tell the difference between rule of law and rule by law.

(2)
Judge Pao, who was a wise Judge and never got it wrong in the most difficult cases, is still very much affecting the legal thinking of the man in the street.  However, there was no objective procedure to be observed in his court.  He could ask someone to act as the ghost of a murder victim to threaten an accused to confess his crime.

(3)
In the past 5-6 years, the Hong Kong Bar Association has come down from the ivory tower and reached out to the man in the street.  We see our role as law teachers to be the most important of all.  We have realized that it is only when the ordinary people see the beauty of the rule of law and understand how the system has worked to their benefit and for their protection that they will cherish and defend it.  And, it is only with public support for the rule of law that it will continue to flourish and thrive.

(4) The Hong Kong Bar Association now: -

· Contributes regularly to Chinese and English press explaining different facets of the Concept of the Rule of Law (e.g. A society that truly practises the Rule of Law must ensure that its laws protect fundamental human rights and basic freedoms; What is procedural fairness; Why our system of criminal justice believes in letting loose 9 that are guilty but never to convict 1 that is innocent etc.);

· Jointly produces radio programmes broadcast every week to discuss with the public topical issues from a legal perspective;

· Goes on TV whenever required to explain the law;

· Formalizes its pro bono services into a Free Legal Service Scheme;

· Visits secondary schools to do presentation on the Rule of Law;

· Talks to University students about the Rule of Law;

· Attends seminars organized by NGOs on law-related topics;

· Produces a CD from an earlier radio programme; and

· Publishes a book collecting the more instructive of articles written on the subject of the Rule of Law printed in the local Chinese press.

8. Such efforts are welcomed and appreciated by recipients of those initiatives and give meaning to a practice of law.  The Law Society represented by Herbert Tsoi has also made similar efforts.  And, I am sure other law associations have done the same.

9. I hope what I have shared with you reiterates such values we all have in common and can give us renewed strength in launching the worthwhile programmes we already have onto new heights.

10. Thank you.
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